JUDGMENT MORTGAGES

See www.legalprecedents.ie  under Precedents\Litigation\Enforcement of Court Orders\Merge Sets\Registration of Judgment Mortgages Merge Set for procedure and precedent documents and letters used to convert a Court Order to a Judgment Mortgage.

Prior to the passing of the Land and Conveyancing Law Reform Act, 2009 (the 2009 Act) Judgment Mortgages were governed by Judgment Mortgage (Ireland) Acts, 1850 and 1858 (both were repealed by the 2009 Act. 
Judgment Mortgages are now governed by Part 11 of the 2009 Act.
Definition An instrument to allow the enforcement of Court Orders by Creditors 
Obtaining judgment against another for a sum of money is merely the first step in recovering the amount owed from the judgment debtor.  The judgment creditor still has to extract the monies from the judgment debtor.  There are various procedures available to the judgment creditor including; Examination procedure; Execution of the Judgment by the Sheriff: Garnishee Order; threat of publication in trade gazettes; and Judgment Mortgages.
Section 71 of the Registration of Title Act, 1964  - deals with the registration of the Affidavit relating to registered land in the Land Registry and provides at subsection 4 that the Judgment Creditor shall have “such rights and remedies for the enforcement of the charge as may be conferred on him by order of the court.”  These rights are less than the rights of a Mortgagee who holds a mortgage granted by the owner of the lands provided for under section 62 (6) of the 1964 Act. 

 The Court usually interprets section 71(4) to mean that the Judgment Creditor shall have such rights and remedies as the Court usually grants for the purpose of enforcing a Judgment Mortgage against unregistered lands .i.e.

1. An order that the sum is well charged.

2. An order for sale of the subject property if the money is not paid within a specified period.

Effect

The Judgment Mortgage created in favour of the Creditor makes the Mortgagee a secured creditor with the usual rights of a conventional Mortgagee.  If the Debtor fails to discharge the amount due, the judgment Mortgagee can apply to Court to force a sale of the Debtor’s property to realize the monies due.  
Judgment Mortgagee v Ordinary Mortgagee

A Judgment Mortgagee’s Mortgage on the property is subject to all existing interests in the property whether registered or not and even if he/she was not aware of such interests.  He/she is in a similar position to someone who takes a voluntary transfer of lands.
An ordinary Mortgagee’s Mortgage on the property  is not subject to existing interests in the property which are not registered or which the Mortgagee is not aware of.

From the Mortgagee’s point of view the regular Mortgagee will do searches in the relevant registries and can be confident that his Mortgage gives way only to those rights or interests that he sees on the register.  The judgment Mortgagee on the other hand can not be sure what rights or interest will turn up that have priority over his Mortgage.
HISTORICAL –under the Judgment Mortgage (Ireland) Acts, 1850 and 1858
Prior to the passing of the Land and Conveyancing Law Reform Act, 2009 (the 2009 Act) Judgment Mortgages were governed by Judgment Mortgage (Ireland) Acts, 1850 and 1858 (both were repealed by the 2009 Act. 
Definition An instrument to allow the enforcement of Court Orders by Creditors 
Obtaining judgment against another for a sum of money is merely the first step in recovering the amount owed from the judgment debtor.  The judgment creditor still has to extract the monies from the judgment debtor.  There are various procedures available to the judgment creditor including; Examination procedure; Execution of the Judgment by the Sheriff: Garnishee Order; threat of publication in trade gazettes; and Judgment Mortgages.
Procedure 

Under Section 7 of the 1850 Act by filing an Affidavit in the Court in which the Judgment was obtained and a subsequently registering a copy of that Affidavit in the Land Registry or Registry of Deeds as the case may be, the Order is converted into a Judgment Mortgage.  
Section 71 of the Registration of Title Act, 1964  - deals with the registration of the Affidavit relating to registered land in the Land Registry and provides at subsection 4 that the Judgment Creditor shall have “such rights and remedies for the enforcement of the charge as may be conferred on him by order of the court.”  These rights are less than the rights of a Mortgagee who holds a mortgage granted by the owner of the lands provided for under section 62 (6) of the 1964 Act. 

 The Court usually interprets section 71(4) to mean that the Judgment Creditor shall have such rights and remedies as the Court usually grants for the purpose of enforcing a Judgment Mortgage against unregistered lands .i.e.

3. An order that the sum is well charged.

4. An order for sale of the subject property if the money is not paid within a specified period.

Effect
The Judgment Mortgage created in favour of the Creditor makes the Mortgagee a secured creditor with the usual rights of a conventional Mortgagee.  If the Debtor fails to discharge the amount due, the judgment Mortgagee can apply to Court to force a sale of the Debtor’s property to realize the monies due.  
Judgment Mortgagee v Ordinary Mortgagee

A Judgment Mortgagee’s Mortgage on the property is subject to all existing interests in the property whether registered or not and even if he/she was not aware of such interests.  He/she is in a similar position to someone who takes a voluntary transfer of lands.
An ordinary Mortgagee’s Mortgage on the property  is not subject to existing interests in the property which are not registered or which the Mortgagee is not aware of.

From the Mortgagee’s point of view the regular Mortgagee will do searches in the relevant registries and can be confident that his Mortgage gives way only to those rights or interests that he sees on the register.  The judgment Mortgagee on the other hand can not be sure what rights or interest will turn up that have priority over his Mortgage.
INTERPRETATION
Section 6 of the Judgment Mortgage (Ireland) Act, 1850 provides that the Affidavit to register a Judgment Mortgage shall state, inter alia;
“….the name or title of the cause or matter, and the court in which such judgment…. Has been entered up… and the date of such judgment… and the usual or last known place of abode and the title trade or profession of the plaintiff (if there be such ) and of the defendant or person whose estate is intended to be affected by the registration, as hereafter mentioned, of such affidavit, and the amount of the debt…”

Strict Interpretation

If any of the requirements of Section 6 were omitted or incorrectly stated the Affidavit was invalid.

Dardis and Dunn Seeds Limited V Hickey (High unreported 11 July 1974)

Allied Irish Banks plc v Griffin [1992] IR 70. 

Purposive Interpretation

If the information given in the Affidavit was sufficient, despite omission or inaccuracy with regard to some of the requirements of Section 6, to clearly identify the parties involved, the location of the property and the amount of the debt then it was valid.
Thorp v Browne (1867) LR 2 HL 220

Irish Bank of Commerce Limited v O’Hara (High Court, 10 May 1989, unreported: Supreme Court, 7th April 1992)

Ulster Bank Limited v Neil Crawfordand Cathal Crawford (High Court Judgment delivered 20 December 1999.

