The Fee Tail Estate
Has its origins in the De Donis Conditionalibus, 1285  (Statute of Westminister II, 13 Edw. 1, c. 1.

Below is an example of the conflict between the judiciary and the legislature over the free alienability of property.  The judiciary  favoured free alienability of property without mimimum restrictions on who could deal with land whereas the legislature (populated at the time by wealthy landowners) leaned towards keeping property within families by successive successions to lineal descendants.
Fee Simple Conditional prior to De Donis
The fee simple conditional was a creation of the courts; 
· To A and the heirs of his body – interpreted by the Courts as “ to A if he has inheritable issue” 

This is an example of the Court’s reinforcement of the fundamental principle of free alienation of land

If the Grantor had no issue then the estate reverted to the Grantor who could do with it as he wished.
· If A has issue then he took a fee simple which was freely alienable – the words “and the heirs of his body” were interpreted as expressing a precondition to A taking the Grant i.e. he took the property if he had heirs.
· The Courts defeated the intention of the Grantor which was to make the property descend to lineal issue of A.
De Donis Conditionalibus, 1285

· Object – to make the estate descend to lineal issue and on failure of such issue to revert to the lord
· “the will of the giver, according to the form in the deed of gift manifestly expressed, shall be henceforth observed
· Created the Fee Tail estate.

Common Law Court Actions to get around De Donis Conditionalibus and bar the entail

· Common Recovery

· Fine

Eventually the legislature recognized the de facto position and enacted the Fines and Recoveries Act,  1834 - Barring the entail 
· The entail could be barred by a simple Deed (Disentailing Deed)  enrolled in the Central Office of the Court of Chancery

· By executing and enrolling the Disentailing Deed the tenant in tail became possessed of a fee simple estate.

