COVENANTS
Definition – a covenant relating to land is an agreement to do something (positive covenant) or to refrain from doing something (restrictive covenant) in relation to a particular property
For a Covenant to be enforceable it must be;
· Contained in a Deed 

· Under seal

Example: A sells a plot of land adjacent to his own house to B on which B intends to build a house. A wants to ensure that A’s livestock don’t wander onto B’s site but doesn’t want the bother of having to erect a fence.  A also wants to ensure the B doesn’t plant any leylandi trees which would  block off light from A’s garden.  A will insist on the following covenants being inserted in the Transfer Deed;

The Purchaser hereby agrees to erect and maintain a stock proof fence between the property in sale and the Vendor’s retained property. (Positive Covenant)
The Purchaser hereby agrees not to plant any Leylandi trees on any part of the property in sale. (Restrictive Covenant)

In both the above Covenants the Purchaser B is the Covenantor and A is the Covenantee.
It is clear that, as there is a written agreement between A and B contained in the Transfer Deed, A can invoke the benefit of the Covenants against B and B must carry the burden of the Covenant.  The following questions need to be considered;

1. To what extent can a successor in title to A invoke the benefit of the Covenants against B. After all there is no agreement between B and the successor in title to A.  (i.e. does the benefit of the Covenants run with the Covenantee’s land?)
2. To what extent is a successor in title to B bound by the burden of the Covenants.  There is no agreement between A and the Successor in title of B. (i.e. does the burden of the Covenants run with the Covenantor’s land?)
COVENANTS RELATING TO LEASEHOLD LAND

The general rule is that Covenants both positive and restrictive run with leasehold land.

COVENANTS RELATING THE FREEHOLD LAND
LAND AND CONVEYANCING LAW REFORM ACT, 2009. (LCLR Act)

Chapter 4, Sections 48 to 50 of the LCLR Act covers the current position in relation to the effect of a Freehold Covenant and abolishes the rules of common law and equity including the rule known as the rule in Tulk v Moxhay to the extent that they relate to the enforceability of freehold convenants. 

In essence Freehold convenants with limited exceptions entered into after the 1st December 2009 whether positive or negative will run with the land and be enforceable between the successors in title of the original parties to the covenant.   A freehold covenant is now in the nature of an interest in land and are listed as among the legal interests in land listed in s. 11 (4) of the 2009 Act. 

They are listed as burdens affecting registered land – S. 69 (1) (kk) of the Registration of Title Act, 1964 as inserted by s.129 of the LCLR Act, 2009
Subject to the LCLR Act, 2009 the old rules governing Freehold Covenants as outlined below apply to covenants entered into prior to the 1st December 2009.

AT COMMON LAW
BENEFIT OF COVENANT to Covenantee
· Three conditions for the benefit of a Covenant whether positive or restrictive to pass to the Covenantee’s successors in title.

· The Covenantee’s successor must hold a legal estate in the land as the common law recognized legal estates only
· The Covenantee’s successor must hold the same legal estate as the Covenantee. (i.e. if the Covenantee owns the fee simple a person who leases the fee simple from the Covenantee would not be able to enforce the Covenant against the Covenantor.)
· The benefit of the Covenant must touch and concern the land now held by the Covenantee’s successor. 

BURDEN OF COVENANT
The general rule at common law is that the burden of a covenant relating to freehold land does not run with the land. (Austerberry v Oldham Corp. (1885) C.A.
But note:

· Chain of Covenants

· Rule in Halsall v Brizell [1957] Ch. 169 – covenant to contribute towards the maintenance of roads and sewers.  If successors in title are benefiting from the roads and services they should contribute to the maintenance.
· Freehold Estates Derived from Leases.
IN EQUITY
BENEFIT OF COVENANT

Followed the Common law position that the benefit of both positive and restrictive covenants ran with the land provided the required conditions were met i.e.
· The Covenant must touch and concern the Covenantees land.

· The person seeking to enforce the covenant must be the current owner of the property touched by the convenant.

BURDEN OF COVENANT
· Equity provided that the burden of restrictive covenants would run with the land and could be enforced against the Covenantor’s successors in title except a bona fide purchaser of the land without notice of the covenant (Tulk v Moxhay [1848] 2 Ph. 774)
· Estate schemes – Elliston v Reacher [1908 2. Ch at 384.  Requirements for an estate scheme;
· The persons in dispute over the convenant must have derived title from a common vendor
· The common vendor must have originally laid out the estate in plots subject to common restrictions.  For example using a common form of Transfer/conveyance for each plot containing similar restrictions consistent with the scheme of development.

· The common vendor must have intended the restrictions to be for the benefit of all plots sold.

· The area covered by the scheme must be clearly defined.
